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No. 6707

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

C. E. Stanton, as Trustee in Bankruptcy of

the Consolidated National Securities Co.

(a corporation), Bankrupt,

Appellant,

Samuel Bijsch,

Appellee.

BRIEF FOR APPELLANT.

STATEMENT OF FACTS.

A comprehensive statement of the facts is set forth

in the petition for appeal. (Record, page 43.)

Chronologically stated, the events and proceedings

shown are as follows:

March 25, 1931, involuntary petition in bankruptcy

filed at San Francisco;

April 15, 1931, E. W. Bender appointed receiver

and authorized to institute ancillary proceedings in

the Southern District of California;

April 24, 1931, said receiver instituted ancillary

proceedings in said Southern District (Record, page

1), and on the same day such proceedings were by



Hon. William P. James, Judge, referred to J. A.

Isaacson, Referee in Bankruptcy at San Diego, as

Special Master, with powers of a Referee in Bank-

ruptcy. (Record, page 6.)

June 1, 1931, said receiver filed with the Special

Master a petition to require persons holding liens

against certain real property of the estate to pro-

pound their liens, also praying for an order to sell

such properties, either free and clear of or subject to

liens, according to the best interest of the estate.

(Record, page 45.) This, for the purpose of ascer-

taining the condition of the estate and to be in posi-

tion to sell if it should appear that a sale before the

election of a trustee w^as absolutely necessary to pre-

serve the interest of the estate. On the same day the

Spcial Master made an order directing designated

lien claimants to propound their claims against said

real property.

June 22, 1931, Samuel Busch filed a claim of lien

against the property described at page 46 of the record

on appeal, and prayed that possession of said property

be delivered to him, and that the trustee (evidently

referring to the receiver) pay over to him certain

rents which had come into the hands of the receiver;

that no sale be ordered, but that an order be made

permitting claimant as beneficiaiy under a trust deed

to sell under the trust deed, and that the trustee (re-

ceiver) be ordered to abandon the property. (Record,

page 47.)

On July 2, 1931, said Samuel Busch filed an

amended claim containing substantially the same alle-



gations with further allegations concerning rentals,

and substantially the same prayer. (Record, page 52.)

On the same day the Special Master issued an order

to show cause, returnable July 21, 1931, why the relief

prayed for by Samuel Busch in said amended claim

should not be granted. (Record, page 54.)

On July 18, 1931, said receiver tiled with the Spe-

cial Master a motion to dismiss said amended claim

on the ground, amongst others, that such amended

claim was not responsive to the order of the Special

Master of Jmie 1, 1931, but attempts to have deter-

mined by the ancillary Court matters solely within

the jurisdiction of the Court of domiciliary jurisdic-

tion, and not germane to the issues or matters pre-

sented to the ancillary Court in aid of the receiver-

ship, especially claims for moneys expended by claim-

ant on his own behalf and not on behalf of the bank-

rupt estate, and claims for taxes, all affectinc,- the

general administration of the bankrupt estate referred

to Hon. T. J. Sheridan, Referee in Bankruptcy at

San Francisco. (Record, page 54.)

On August 3, 1931, the Special Master denied the

receiver's motion to dismiss, with five days to answer,

and directed said receiver and the trustee thereafter

to be appointed to impound all rents and income col-

lected after the date of said order. Thereafter upon

request of the receiver said Special Master trans-

mitted to the Judge his report of proceedings had

on the claim of Samuel Busch. (Record, page 9.)

On August 4, 1931, C. E. Stanton was duly elected

trustee at a meeting of creditors held before the



Referee in Bankruptcy at San Francisco. (Record,

page 37.)

On September 10, 1931, the receiver filed exceptions

to said Special Master's report (Record, page 23) on

grounds, amongst others, that the Special Master had

acted in excess of his jurisdiction and had deter-

mined said motion to dismiss without notice to the

receiver required by Equity Rule XXIY.

On September 9, 1931, Samuel Busch filed a notice

of motion directed to E. W. Bender, Trustee in Bank-

ruptcy (E. W. Bender was never trustee), that he

would move the United States District Court for the

Southern District of California to dismiss the petition

for review of said E. W. Bender of the order of the

referee, J. A. Isaacson, entered on the 3rd day of Au-

gust, 1931. and to confirm the order of said referee.

(Record, page 29.)

On the 18th day of September, 1931, Hon. Paul J.

McCoi-mick, without notice to C. E. Stanton, trustee,

made and entered an order re-referring the entire

matter to J. A. Isaacson, referee, 'Svith plenary pow-

ers to consider, hear, adjudicate and determine any

and all issues in the matter of lien claimants as

against the trustee in bankruptcy of the estate, and

to exercise generally and to the fullest extent the

powers of a Referee in Bankruptcy in ancillary pro-

ceedings and to appoint a receiver or custodian of the

property involved in the ancillary proceedings in

bankruptcy within the territorial jurisdiction of this

Court, and the Referee in Bankruptcy to hear such

matters upon giving to the trustee in bankruptcy, or



to his attorneys in San Francisco, at least five days'

notice in writing of the hearing of such matters be-

fore such referee." (Record, page 59.)

On October 15, 1931, C. E. Stanton, trustee, filed a

special appearance in said Southern District Court

moving to set aside said order of the 18th day of Sep-

tember (Record, page 31), accompanied by the affi-

davit (Record, page 36) of Ernest J. Torregano, one

of the attorneys for the trustee. This affidavit was
not controverted. Such special appearance was the

first and only appearance made by said trustee in

said Southern District Court.

On November 23, 1931, Hon. Paul J. McCormick
denied said trustee's motion to set aside said order

of September 18, 1931 (Record, page 61), which is

the order appealed from.

The controversy concerning the claim of Samuel

Busch has since the taking of this appeal been com-

promised and settled. The issues and rulings respect-

ing the merits of that claim have, therefore, become

moot. The reason for the prosecution of this appeal

after such settlement is due to the fact that the order

of September 18, 1931, goes beyond the issues of the

claim of Samuel Busch. By such order the Court in

ancillary proceedings instituted in aid of a temporary

receiver, whose duties were limited in scope by the

Bankruptcy Act to the care and preservation of the

property, including that in the Southern District, has

taken upon itself, after the election of a trustee, the

administration of the entire estate in the Southern

District without application by the trustee of the



estate for any ancillary proceedings in aid of Ms ad-

ministration, and against his representations to that

Court that he, as such trustee, upon his qualification,

had taken and was then in j^eaceable possession of the

property of the estate situate in said Southern Dis-

trict; that he did not require the aid of such Court

in his administration thereof; that the order of Sep-

tember 18, 1931, cast a cloud upon his title as such

trustee; that the ancillary Court had not before his

election as trustee become seized of such property,

such Court not having appointed a receiver or cus-

todian, and that under such conditions the Court of

his appointment had at all times and then had para-

mount and exclusive jurisdiction over the administra-

tion of all property in the Southern District, all of

which appears in the trustee's motion to vacate the

order of September 18, 1931 (Record, page 31), and

the uncontroverted affidavit of his counsel in support

thereof. (Record, page 36.) Unless the order of

November 23rd, appealed from, is set aside, the order

of September 18, 1931, directing the said referee in

the Southern District to appoint a receiver over all

property of the estate in that district will become

final and no appeal w^ill lie from an order of the

referee appointing such receiver.

SPECIFICATION OF ERRORS RELIED UPON.

Appellant has made thirteen assignments of errors,

all of which are relied upon by appellant in prosecut-

ing his appeal in that said assignments, and each of

them, disclose the erroneous assumption of the juris-



diction of the lower Court over appellant and the

estate being administered by him subject to the orders

of the United States District Court for the Northern

District of California, notwithstanding appellant not

having appeared in the proceedings in the Southern

District Court, nor having been legally brought into

said proceedings by service of process, or otherwise;

and said assignments further show that the lower

Court in denying the motion of appellant made pur-

suant to his special appearance in said Court to

vacate the order made on the 18th day of September,

1931, abused its discretion and has permitted the ad-

ministration of said bankrupt estate to be impeded

by the creation of a cloud on the title of appellant to

real property located in the Southern District.

ARGUMENT.

The property of a person against whom a petition

in bankruptcy is filed is brought into custodia legis

and is in process of administration upon the filing of

the petition, voluntary or involuntary. {Camefon v.

U, S., 231 U. S. 710; 31 A. B. R. 604.)

The custody of the property so brought into custodia

legis and in process of administration, is the custody of

the Court of domiciliary jurisdiction. This point has

been definitely set at rest by the Supreme Court of

the United States in the recent case of Isaacs, trustee,

etc., V. Hohhs Tie & Timber Co., 17 A. B. R. (N. S.)

273, 282 U. S. 734, in which it is held that jurisdic-

tion to deal with the property of the debtor, even
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outside of the district, is vested exclusively in the

Court of domiciliary jurisdiction, and that the title

and right to possession of all property owned and

possessed by the bankrupt vests in the trustee as of

the filing of the petition in bankruptcy, no matter

whether situate within or without the district within

which the Court sits.

Prior to this decision the right of a trustee to sell

and pass title and to administer upon assets of the

estate situated outside of the district of his appoint-

ment, without the institution of ancillary proceedings,

had been fully established. This last pronouncement

of the Supreme Court not only asserts the previously

established rule, but definitely determines that such

jurisdiction is exclusive.

Another recent case of the Supreme Court, that of

Straton, et al. v. New, Jr., 17 A. B. R. (N. S.) 630;

283 U. S. 318, amplifies Isaacs, etc. v. Hohhs, etc.,

supra.

In the case of Boonville National Bank v. Blakely

(C. C. A., 7th Cir.), 107 Fed. 891, 6 A. B. R. 13, the

extent of the powers and duties of the receiver in

bankruptcy are fully considered by the Court. We
quote the following therefrom:

*'The authority for the appointment of a re-

ceiver in bankruptcy proceedings comes from the

act and is limited by the act. The order of the

court appointing him cannot be broader than the

statute. The receiver is a statutory receiver, and

not a general receiver. The latter is appointed

by a court of chancery by virtue of its inherent

power, independent of any statute. His authority
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is derived from, and his duty prescribed by, the
order of appointment, and he is called a common-
law receiver. Herring v. Railroad Co., 105 N. Y.
340, 12 N. E. 763. A statutory receiver is one
appointed in pursuance of special statutory pro-

visions. He derives his power from the statute,

and to it must look for the duty imposed upon
him. He possesses such power only as the statute

confers, or such as may be fairly inferred from
the general scope of the law of his appointment."

After reviewing various provisions of the Bank-
ruptcy Act having a bearing upon the question, the

Court states

:

^'We can now discover, as we think, the general

purpose of this law. It was that the property

of the bankrupt should be vested in a trustee, to

be selected by creditors; that such officer should

have the general control and management of the

estate, and the right to recover for the benefit of

creditors all property transferred in fraud of the

act. It contemplated that between the filing of

the petition and the adjudication of bankruptcy
an emergency might arise with respect to the

care of the bankrupt's property; and in involun-

tary cases for the protection of the property in

the interval between the filing of the petition and
the adjudication, the bankruptcy court was au-

thorized to direct the marshal to seize and hold

the property pending adjudication. So, also, in

voluntary or involuntaiy cases, when it was found
absolutely necessary for the preservation of an
estate, the court should appoint a receiver or the

marshal to take charge of the property of the

bankrupt until the petition is dismissed or the

tmstee is qualified. It plainly was not contem-
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plated that the receiver or the marshal so desig-

nated should supersede the trustee or exercise the

general powers conferred upon a trustee. There

is no such power specifically conferred or any

provision in the act from which such power can

reasonably be implied. Such temporaiy receiver,

whether he be the marshal or another, is not a

trustee for the creditors, but is a caretaker and.

custodian of the visible property pending adjudi-

cation and until a selection of a trustee."

With authority so limited by Section 2 (20) of the

Bankruptcy Act (11 U. S. C. 11 (20), the receiver

was without power to conunit the general administra-

tion of the estate situate in the Southern District to

the jurisdiction of the District Court in that district.

He did not do so. He did not apply to that Court for

the appointment of himself or for the appointment

of any other person as receiver in the ancillary pro-

ceeding. That Court did not become seized of the

property of the estate within its jurisdiction. It was

asked only to aid the receiver appointed by the domi-

ciliary Court then in peaceable possession for the

purpose of maintaining such possession imtil the elec-

tion of a trustee. The Court on application of the

receiver would be without power, or it would be an

abuse of power, to order a sale unless absolutely neces-

sary to preserve the assets, and unless so necessary

application should be made to the Court of i:)rimary

jurisdiction. (In re Brockton Ideal Shoe Co., 194

Fed. 233.) The effect of the order of Judge McCor-

mick made September 18th is to so commit the admin-

istration of the estate. We submit that ancillarv
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proceedings instituted in aid of a receivership, limited

under the law to care and preservation pending the

election of a trustee, where the ancillary Court has

not appointed a receiver, can not, at the will of the

Court alone, be extended to ancillary administration

in aid of the trustee thereafter appointed,—without

the trustee applying to the Court for such administra-

tion. In the case at bar, it appears that the trustee,

upon being informed of the order of September 18th,

appeared specially in protest to such assumption of

jurisdiction, and that the only matter then before the

Court concerned the application of a lien creditor

seeking to obtain possession of property of the estate,

and it appeared that the very purpose of the receiver

in invoking the aid of that Court was to prevent such

disposition of the property involved and to maintain

the jurisdiction of the Bankruptcy Court of domi-

ciliary jurisdiction over such property until a trustee

had been chosen. (Record, page 3.)

The trustee's course shows that he elected to retain

the administration of the estate situated in the South-

ern District of California within the jurisdiction of

the Court of his appointment. Such course was en-

tirely within his rights. True, it may be somewhat

inconvenient for lien claimants in Southern Cali-

fornia to propoimd their claims before the Court at

San Francisco and such lien claimants may be de-

sirous of having the proceedings heard at San Diego

and elsewhere in the Southern District.

It is evident that it is the policy of the law that

creditors dealing with a person resident without the
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domiciliary jurisdiction, in the event of the bank-

ruptcy of such person, shall be required to submit to

the jurisdiction of the Court of Bankruptcy where

their debtor is resident. Between two hardships, that

all such creditors must come before the domiciliary

Court, or the representative of creditors, the elected

trustee, must appear in numerous jurisdictions, it was

evidently the conclusion of Congress that the lesser

hardship is that of compelling the creditors to submit

their matters in the Court of domiciliary jurisdiction.

In the case of In re National Grain Corporation,

299 Fed. 597, 3 A. B. R. (N. S.) 510, it appeared that

the Court for the Southern District of New York

granted orders on the petitions of certain alleged

creditors for the examination of witnesses in the

Southern District of New York, but in respect to a

bankruptcy proceedmg pending and imdeteiTained in

the District of Connecticut. At the time the original

orders for examination were granted, there seems to

have been pending an ancillary receivership in the

New York District, but before any action had been

taken on the orders as granted, such ancillary re-

ceivership was terminated and the matter remitted to

Connecticut. This condition of the record was called

to the attention of the District Judge and the exami-

nation orders were immediately vacated. Seemingly

there was presented to tlie Court in that case also

the points that the orders were improvidently granted

and that there was a lacking of power in the District

Court for the Southern District of New York to grant

such orders. It will be observed that the petition was
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by certain creditors instead of either a receiver or

trustee, and undoubtedly that is what the Court had

in mind when it discussed its alleged lack of power,

for the Court states

:

"Since In re Machon Steel Co., 216 U. S. 115,

23 Am. B. R. 614, 30 Sup. Ct. 377, and the amend-
ment of §2 by the Act of June 25, 1910, there can

be no doubt that any district court may exercise

ancillary jurisdiction 'in aid of a receiver or

trustee, appointed in any bankruptcy proceedings

pending in any other court of bankruptcy.'

"The fundamental objection to the examination

here sought was that it was not in aid of the

receiver and/or trustee.

"It was a mere whim on the part of certain

alleged creditors and was in effect a desire to

transfer the active litigation of this estate from
Connecticut to New York. Therefore, the vaca-

tion of orders was correct. Whether there may
not be circumstances under which creditors

in a district other than that of administration

may procure examination of witnesses under §21

(a) 'in aid of a receiver or trustee' is a point not

necessary to decide. Nor is it profitable to specu-

late as to what circumstances may possibly jus-

tify such proceedings. Certainly no circumstances

nor justification here exists." (Italics ours.)

The above case, we suggest, is very much in point

with the position taken by the lien creditors in the

Southern District. Every effort has been made by

them to endeavor to transfer the trustee's administra-

tion of the bankrupt estate from the Court of primary

jurisdiction to the Court of ancillary jurisdiction. The
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orders complained of on this appeal arose out of the

application of Busch to be given possession of real

property subject to his lien and to sell under a deed

of trust, not upon any relief sought by the receiver.

The receivership was terminated prior to the making

of the order of September 18th, directing the appoint-

ment of an ancillary receiver over all property in the

Southern District of California.

Under the facts of this case, it was not only an

abuse of discretion, but it was in excess of the Court's

jurisdiction to instruct the Special Master to appoint

a receiver over all the property within the Southern

District of California.

Referring to the authorities cited by the Referee

and Special Master in his report to the Judge on the

Samuel Busch claim (Record, page 15, et seq.), we

deem it sufficient to point out that such cases go to

the point that where the ancillary Couii: has ap-

pointed a receiver, and thus having seized the prop-

erty, it has power to hear and determine the claims of

third persons against the property. We have found

no case, and believe none can be found, where an an-

cillary Court has exercised such power without

appointment of an ancillary receiver. Here no juris-

diction over the trustee was ever acquired in the

Southern District. The temporary receivership had

terminated and the trustee had not appeared, nor was

he a party to any proceeding in that district when

the order of Sept. 18th was made against him. The

cases of Isancs v. Hohhs and Sfraton v. New, Jr.,
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supra, are conclusive on the question of jurisdiction

here presented, and thereunder exclusive jurisdiction

over all property in the Southern District has at all

times remained in the United States District Court

for the Northern District of California.

CONCLUSION.

The trustee in his prayer for relief upon this appeal

states

:

*'Wherefore, C. E. Stanton, as such trustee in

bankruptcy, prays that said order of November
23, 1931, more particularly described in his pe-

tition for appeal on file herein, be reversed, and
that the United States District Court for the

Southern District of California be directed to

hear and determine the exceptions filed to the

report of the Hon. J. A. Isaacson, Special Mas-
ter, now pending and undisposed of by said

court." (Record, page 69.)

In view of the fact that since the taking of this

appeal the matters involved in the Special Master's

report referring to the controversy with Samuel

Busch have been settled, the relief prayed for should

be confined to a reversal of the order of November

23, 1931, without direction *'to hear and determine the

exceptions filed to the report of the Special Master,"

and with instructions to set aside the order of Sep-

tember 18, 1931, authorizing the Special Master to

appoint a receiver over the property of the estate
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situate in the Southern District of California and to

grant the motion to set aside and to vacate the order

made on September 18th.

Dated, San Francisco,

April 13, 1932.

Respectfully submitted,

Courtney L. Moore,

A. B. Kreft,

ToRREGANO & Stark,

By Ernest J. Torregano,

Attorneys for Appellant.


